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• Requirements of the EU Directives

– “The sanctions, which may comprise the payment of
compensation to the victim, must be effective,
proportionate and dissuasive.”

• Art 15 Race Directive, 2000/43/EU
• Art 17 Framework Directive, 2000/78/EU
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• Requirements of the EU Directives
– European Court of Justice:

• Von Colson v Land Nordrhein-Westfalen, Case No. 14/83 Re.
23:

– “Although ... full implementation of the directive does not
require any specific form of sanction for unlawful
discrimination, it does entail that the sanction be such as to
guarantee real and effective judicial protection. Moreover it
must also have a real deterrent effect on the employer”.

• Marshall v Southampton and South West Hampshire Area
Health Authority Case No. 271/91 Re. 24

– “those measures must be such as to guarantee real and
effective judicial protection and have a real deterrent effect
on the employer”
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• Requirements of UN
– Basic Principles and Guidelines on the Right to a Remedy and Reparation

for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law:

18: „full and effective reparation … which include the following forms: restitution,
compensation, rehabilitation, satisfaction and guarantees of non-repetition.“

“20. Compensation should be provided for any economically assessable damage,
as appropriate and proportional to the gravity of the violation and the
circumstances of each case, resulting from gross violations of international
human rights law and serious violations of international humanitarian law, such
as:
(a) Physical or mental harm;
(b) Lost opportunities, including employment, education and social benefits;
(c) Material damages and loss of earnings, including loss of earning
potential;
(d) Moral damage;
(e) Costs required for legal or expert assistance, medicine and medical
services, and psychological and social services”.
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Why are these sanctions necessary?
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• Requirements of the EU Directives

– Aim: a Europe free from discrimination

• Hence in the workplace:

– Employees MUST BE hired, paid and promoted
based on facts only - and not based on bias



Prof Dr Alenfelder – Professor of Business Law, University of Applied Sciences Nordhessen 7
www.alenfelder.de

Remedies and Sanctions – ERA Seminar 15 March 2010

Eliminating discrimination is efficient:
– Improved recruitment of employees
– Higher qualification of employees:

• Selection based on performance instead of prejudice
• Example:

– 100 applications for a management position
– discriminating employers may reject:

» 50 women

» 10 migrants
» 10 disabled people

» 15 applicants with an age above 50

» And then they will start applying facts to their decision making

– Chances are they will reject the best applicant
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Summary:

Discrimination is immoral and highly inefficient
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Remedies and Sanctions

- Criminal sanctions (penal law):

- are possible

- But one big disadvantage:

- Convictions require high legal threshold

- Therefore: only few convictions can be expected

- Civil Law:

- Compensation
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Material Compensation
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• Material Compensation:
– Material losses have to be fully compensated for
– Especially:

• Loss of wages
• Legal costs
• Loss of work efficiency
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Material Compensation:

– Reasonable solution: Estimation and one-off payment instead of 20
years in court

• In Vento v. Chief Constable of West Yorkshire (2003) IRLR 102 the
judges estimated the probability of working until pension age was 75
percent. They awarded 75 percent of the wages until pension age
(165,829 GBP)

Short report on the case: www.cre.gov.uk/legal/remedies/case_015vento3.html

• In Germany the Kattenstein Formula is a means to estimate losses:

– Based on 14 million data sets

– Considering for example normal labour turn-over rate, deduction of
accrued interest, lost promotions

See: ZfAD, Alenfelder, 2/2007, www.dgadr.org/024cc1993f1325c0d/index.html
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Material Compensation:
– Legal costs:

• Under German law there is no compensation for legal costs in the first instance
in Labour Courts

• this is a violation of the EU directives and the UN convention
• This German regulation is likely to be overturned

– Special financial damages:
• This means material losses like

– Reduced productivity
– Loss of abilities

• These damages are to be expected in cases of intensive and degrading bullying
(so-called mobbing and straining)

• The losses can be permanent or for a long time.
• Therefore: financial losses may be higher than the lost wages
• The damage can be defined by an expertise in a way similar to bullying

(„mobbing“)
– See „La valutazione peritale del danno da Mobbing“, Verlag Giuffrè, Mailand, 2002 by Prof. Dr. Ege,

Bologna, acknowledged in judgements of Italian Labour Courts: Agrigent (01.02.2005), La Spezia
(04.07.2005), Sondrio (31.03.2006), Sondrio (22.07.2006), Bergamo (08.08.2006), Bergamo
(14.06.2007)
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Compensation for immaterial damages
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• Compensation for immaterial damages
– Important: The compensation needs to have a real

deterrent effect on the employer
• Aims are

– dissuading the perpetrator from further discriminations
» Special prevention

– dissuading other employers from discriminating against their
employees

» General prevention

– Problem:

What sum is really a deterrent?
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• “dissuasive”:
– deterring from action

• What does “to deter” mean?
– Synonyms are: warn, frighten, intimidate
– For example: “Deterrence theory”:

• Deterrence is a strategy by which countries threaten an
immense retaliation if attacked. Mutually Assured Destruction
(MAD) is a form of this strategy.
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• How to calculate the compensation:
– First step: looking at the victim

• Criteria:
– Severity of incidents
– Psychological and medical consequences

• Large increase of compensation due to degrading treatment like
bullying („mobbing“ and „straining“)

• Estimation of financial consequences by expertise
see Prof Harald Ege, „La valutazione peritale del danno da Mobbing“, Mailand, 2002

– Second step: looking at the perpetrator (deterrence)
• Which sum is necessary to guarantee real deterrence?

– The higher sum has to be awarded as compensation
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- Examples from Germany:
- Tradition of very low compensations for immaterial damages
- In the past the German courts awarded sums around 1.5 months

wages for discrimination
- This is insufficient. Now the courts are slowly increasing the

amounts.
- Development

- Several courts awarded 6 months wages
e.g. Higher Labour Court Hamm, 26.02.2009, reference number 17 Sa 923/08; Labour
Court Neumünster 09.12.2009, reference number 3 Ca 1055 b /2009

- bullying: 12 months wages: Labour Court Cottbus 08.07.2009,
reference number 7 Ca 1960/08
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- Further Remedies and Sanctions:
- Non commercial compensations:

- the wrongdoer can be required to do something or to refrain from
doing something

- A very effective measure would be blacklisting
discriminating companies and barring them from
applying for public sector tenders and subsidies

- In the USA such a blacklist exists:
- Office of Federal Contract Compliance Programs (OFCCP),

http://www.dol.gov/ofccp/index.htm
» US Department of Labor
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- Question
- Why should we spend tax money on discriminating

companies by awarding them public tenders or
subsidies?

- At least the government should keep up the idea of a
society free from discrimination.

- This would be hypocritical:
- On the one hand passing legislation against discrimination

whilst on the other hand doing business with discriminating
companies.
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Some case studies from Germany
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- Mrs E.

- German citizen of Turkish decent

- Worked as an insurance employee selling in a district and earned
bonuses for each insurance sold

- Was demoted because she was pregnant:

• she was pregnant with her second child in December 2006

• She told her boss that she wanted to return to work as soon as possible

• But her job was handed over to a male colleague

• When she insisted on returning to work after birth, the employer
assigned her to a far less lucrative district which, on average, produces
just 13 percent of the turnover of her previous area of responsibility

• The man given Mrs E‘s previous district, was provided with an office, an
assistant and a higher salary than she had been receiving - all things
she had been requesting for years – so Mrs E told
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- Mrs L.
- Client worked in nursing home as a senior nurse
- A new manager started to bully her

- He revoked most of her competencies, although she had proven
outstanding efficiency

- He ignored her, when she told him of health risks for the patients
- He wrongly accused her of abstraction of documents
- He offended her with anti female statements
- And finally he terminated her contract
- She is still in medical treatment
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Bullying martyrdom of a citizen of Forst, 12.07.2009
Lausitzer Rundschau



Prof Dr Alenfelder – Professor of Business Law, University of Applied Sciences Nordhessen 42
www.alenfelder.de

Remedies and Sanctions – ERA Seminar 15 March 2010

- Mrs M
- Gender discrimination (maternity)

- She worked as a physical therapist
- She had a fixed-term work contract for one year
- At the end of the year she was pregnant
- Because of that the employer offered her no permanent contract.

Instead he hired another physical therapist
- And her superior said that quite openly to her husband
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- Gender discrimination (maternity)
- Claim:

- Gender discrimination
- Compensation

- Permanent contract
- immaterial damages

- loss of wages

- Judgement, Labour Court Neumünster,
reference number 3 Ca 1055 b/09, 2009

- Permanent contract
- Immaterial damages: 6 month‘s wages based on full time

employment - although she worked only half days
- All wages
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- Mrs Weingärtner
- Sedika Weingärtner, aged 45, German citizen of Afghan decent
- She came to Germany in 1991 as a single mother with three

children after fleeing from Afghanistan, where she had worked in the
capital city, Kabul, as a television journalist.

- Worked from 2002 to 2009 as a manager in the area of global
procurement

– Bullying for several years, for example:
• Far greater workload than her colleagues
• Tucked alone inside a tiny office and nobody talked to her.

• Refusal to give her a laptop computer, like the other employees had.
Instead, she was given an old computer.

• she suffered verbal abuse by her bosses, who called her names such
as “dirt”, “sloppy” and “Arab”.

- Lower salary than her male German born co-workers
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